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A. INTRODUCTION
The disability plra:intiffs1 have recéived the ansx;fer of tﬁe Clover
Park School District No. 400 (“District”) to their statement of grounds for
direct review. As an initial matter, the District spends far more time in its
answer focusing on the merits of the disability plainﬁffé’ appeal than it
does addressing the appropriateness of direct review under RAP 4.2(d).
The District’s answer also contains misleading statements of both
the facts and the law and fails to offer any real reason why direct review
-should not be granted. Ultimat.eily, the District concedes that no
Washington court has addressed the issue of exhaustion of remedies under
the Individuals with Disabilities Education Act (“IDEA™), 20 U.S.C. §§
1400-1491. ‘Ans. at 6. Accordingly, the Court should grant direct review
pursuant to RAP 4.2(a).

B. REPLY TO THE DISTRICT’S STATEMENT OF THE NATURE
OF THE CASE AND THE DECISION

The District misleads the Court regarding the facts and procedure
in this case. For example, the District trumpets the disability plaintiffs’
deposition testimony in an effort to reinforce the educational issues it:
believes still remain in the case. Axns. at 3-4, 13. In doing so, the District

convénienﬂy fails to mention that all of the disability plaintiffs’

! The named plaintiffs also include the hatural parents, adoptive.parents, and
legal guardians of the students. For ease of reading, the plaintiffs will be referred to
collectively as “disability plaintiffs” unless the context requires otherwise.
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depositions occurred months before the trial court dismissed their -
' edﬁcétionaﬂy—relafed claims. The déposiﬁons to which the District refers
in its answer at 3-4 occurred in March and April of 2007.. The dz’sabz‘lz’ty.
plaintiffs voluntarily dismissed their educationally-related claims in
November 2007.
The District similarly fails to mention that the disability plaintiffs’
Third Amended Complaint, which the District references in its answer at
- 2-3, 13, was filed six months before they voluntarily dismissed their
educationally-related claims. Thus, their only remaining causes of action
involve discrimination under RCW 49.60 et seq. and other tort claims.
No educationally-related claimé remain. The District has not provided the
Court with any documentation to the contrary.
The District continues to mislead the? Court when it refers to the
disability plﬁnﬁffs’ summary judgment response by claiming that “the
: response itself contained numerous educationally-related complaints.”
Ans. at 4-5. S’ee also, Ans. at 13. The District neglects to mention that it
filed three summary judgment motions relating to the disability plainfiffs’
alleged failure to exhaust administrative remedies. The referenced
“complaints” detailed in the District’s answer at 5 appeared in response to
the District’s earlier summary judgment motions. Those “complaints” do

not appear anywhere in the plaintiffs’ response to the District’s third
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motion for summary judgment because they had been dismissed by the
7 tin;é of fhat thifd motién. Hﬁpoﬁanﬂy, 1t is >the District’s th1rd and. ﬁnél
summary judgment motion and the trial court order granting that motion
that form the basis of the plaintiffs’ appeal and not the earlier sﬁmmary
judgment motions. | |
Finally, the plaintiffs do not claim that the District interfered with
their rights to free and appropriate public educations (“FAPE”). Their
claims are for physical and psychological &buse and blatant
discrimination. Consequently, the District’s detailve’d discussion of an
individualized education program (“IEP”) is irrelevant to the disability
plaintiffs’ claims remaining in this case. Ans. af 7-8.
C. REPLY IN SUPPORT OF DIRECT REVIEW
The apparent motivation for the District’s nearly_singular focus on
the merits of the disability plaintiffs’ case is to avoid a comprehenéive
discussion of RAP 4.2(a)(4), which would support direct review of this
case. Ans. at 6-15. The District eventually makes a fleeting argument
against direct review, merely stating the trial court’s decision does not
involve an issue of ‘ﬁrst‘impression involving a matter of broad public
import because the IDEA’s exhaustion requirement is well-settled
fhroughout the United States. "Ans. at 2, 5-6. The District’s argument is

baseless for a number of reasons.
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First, this case is one of first impression. As the District eventually

‘admits, no Washington court has addressed the issue of exhaustion of

. remedies under the IDEA. Ans. at 6. Nor has any Washington appellate

court ever construed the IDEA or its exhaustion requirement in the context
of abuse and discrimination claims like those at issue here, which do not
impact a special education student’s ﬁght to receive a FAPE. The District
has not, and cannot, cite a single Washington appellate court decision
definitively interpreting the IDEA in this context. |

Second, this case involves an issue of broad public import. The
District baldly asserts that the plaintiffs have failed to cite to any study or
news account indicating the issue heré involves an urgent matter of broad.
public import requiring immeaiate review by this Court. Ans. at 6. The
disability plaintiffs are not required to submit such “proof” to the Court to
obtain direct review. The disability plaintiffs’ statement of grounds for
difect review raises an important question that is- likely to be.repeated. -
Moreover, a definitive decision from this Court will affect more than the
plaintiffs in this case. Special. education students, their parents, and the
school districts where those students are enrolled throughout the state will .
benefit from this Court’s immediate interpretation of the IDEA in the

context of this case.
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Third, the District misleads the» Court when it states “the vast
majority of courts” have requifed exhaustion of édnﬁnistrative remedies
under the IDEA and the matter is “well settled throughout the United
States.” Ans. at 1-2, 6. The District’s statements are deceiving becausé
the issue is far from settled. The Ninth Circuit, for example, has not
required the exhaustion of IDEA administrative remedies in every case

, involving special education students.

The District chiefly relies on Kutasi v. Las Virgenes Unified Sch.
' Dist., 494 F.3d 1162, 1169 (9th Cir. 2007), in an attempt to disting;{ish
Witte v. Clark County Sch. Dist., 197 F.3d 1271, 1275 (9th Cir. 1999), and
Blanchard v. Morton School District, 420 F.3d 918, 921 (th Cir. 2005), |
the controliing Ninth Circuit cases. Ans. at 12. The District’s effort is
. unavailing.

In Kutasi, the disagreement centered on the student’s disputed IEP.
494 F.3d at 1165-66. Relying on Robb v. Bethel School Dist. # 403,
308 F.3d 1047, 1050 (Sth Cir. 2002), the Ninth Circuit held that the
plaintiffs were required to exhaust their administrative remedies prior to
filing suit because their educational injuries could be redressed by the
IDEA. Id. at 1166, 1170. Although the Ninth Circuit limited Witte and

Blanchard, it did not repudiate them. More importantly, the Ninth Circuit
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recognized that a certain class of civil rights claims brought by special
education students mighf fall outside the holding‘in Robb. |

In Witte, a student with Tourette’s Syndrome filed a § 1983 action
sgeking monetary damages after he was allegedly .force-fed .oatme.al,
étrangled, and subjected to emotional abuse. 197 F.3d at 1272-73. The
Ninth Circuit concluded that he was not seeking relief that was also
available under the IDEA because he sought only monetary damages and
because all of his e;ducatioﬁal issues had been resolved. Accordingly, he
was ;i?t required to exhaust ad1ﬁini§trative remedies befofe filing suit. Id.
at 1275, |

In Blancﬁard, the mother of an autistié child successfully argued
no administrative remedy was available for her non-edﬁcaﬁonal damages |
claims. 420 F.3d at 920. Emphasizing that the mother had resolved the
educational issues implicated by her son’s disal;ility, the Ninth Circuit
concluded exhaustion was not required because the mother’s injuriés and
lost income could not be remedied through the educationai remedies
available under the IDEA. Id. at 921-22, Becalllse the IDEA provided no
remedy, exhaustion was not required. Id. at 922.

Like Witte and Blancﬁard, no educationally-related claims remain
to be resolved in this case. Here, the disability plaintiffs dismissed all of -

their educationally—related claims years before the trial court ruled on the
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District’s third and final summary judgment motion. This is the critical
'disfhicﬁon that broﬂ‘l {He ﬁial cbﬁrt and .the-District fail to miake.r | |

Finally, the District outlines the duties of the Office of the
Supeﬁntencient of Public Instruction (“OSPI”) and then states that OSPI
has the authority to resolve complaints involving the provision of special
education and related services. ‘ Ans. at 9. Douglas H. Gill, Ed.D‘.,
Director of Special Education for OSPI, has already testified in a parallel
case that OSPI cannot remedy the disability plaintiffs’ claims of verbal
and physical ébuse, discrimination, and other common law causes of
action, the precise issues now at stake in this case. Where the remedy for
the plaintiffs’ injuries cannot be addressed by the IDEA’s administrative
pro_cedurés, then the claim falls outside thg IDEA’s scope and exhaustion
is unnecessary. See Robb, 308 F.3d at 1050.
D. = CONCLUSION

'. This cas;a addresses an issue of first impression meriting direct

review. The disabiiity plaintiffs allege that they were verbally and
physically assaulted, harassed, and discriminated against. As a result, they
suffered personal and dignitﬁry torts that stand ap'aft from the IDEA.

This case presents a pressing and substantial question which
should be taken up by this Court now. Direct review is appropriate. RAP

4.2(a)(4).
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